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Few would argue against some 
right of judicial review being accorded 
those who have received adverse deter- 
minations in arbitration. Inherent in the 
concept of due process is the guarantee 
of fundamental fairness in anyproceed- 
ings which adjudicate people's legal 
rights. If limited review of arbitration 
Awards by the courts were not enumer- 
ated in the Federal Arbitration Act and 
the model Uniform Arbitration Act, 
then the courts would no doubt have 
made provision. 

On the other hand, a basic ingredi- 
ent of the practical-idealistic mix that 
defines arbitration, and sets it apart 
from the Diogenesic search for truth to 
which litigation sometimes aspires, is 
the principle of finality. Finality drives 
the arbitration process, for it assures 
that expenditures of time and money 
will reach an end, that the process can 
be streamlined (i.e., no need to set a 
record for appeal), and that, at some 
reasonable point, a resolution can be 
had on the merits, if the parties so 
desire. 

Preserving an appropriate balance 
between the need for finality and the 
protections offered by judicial over- 
sight secures the opportunity for an ar- 
bitration process that is at once effec- 
tive and fundamentally fair. How does 
one measure whether that balance is 
being maintained? SAC surveyed our 
collection of court decisions from 
1988-1990 in the September 1990 is- 
sue, 4 SAC 9(3), to see whether an 
increase in the number of Award chal- 
lenges was tempting courts to stray 
from the limitedreview tenets that safe- 
guard the finality principle. In this 
article, we repeat the exercise, while 

updating our survey of cases to reflect 
the more recent decisions summarized 
in SAC's 1991 volume of newsletters. 

Readers of SAC will know that the 
court opinions summarized in the 
"Articles & Case Law" section are 
limited to those decisions that relate to 
arbitrGion issues in a broker-dealer 
context. We rely upon subscribers, 
case reporters (both state and federal), 
LEXIS searches, and various other 
devices to find as complete a set of 
decisions in this area as feasible. Not all 
vacatur attempts are represented here, 
we are certain, nor are all of the vacatur 
orders actually entered by the courts. 

As an aside, some vacatur pro- 
ceedings actually end in a settlement 

include a stipulation to vacate the 
underlying Award! We have seen this 
technique employed in at least two 
Florida cases where punitive damages 
were awarded. While we cannot say, 
suspicious minds might view this tactic 
of voiding the Award with its element 
of punitive damages as an additional 
safeguard to insulate the settlement 
amount from a claim by the State to its 
share of punitives under the "60%- 
40%" split mandated by Fla. Stats. 768. 
Respondents, of course, obtain a some- 
what lower pay-out and get the psychic 
benefit of telling others the "outra- 
geous" Award was vacated by the 
courts. 

On to our survey - we analyzed 
173 court decisions from our 1991 is- 
sues and found 50 cases where post- 
Award challenges were launched by 
defeated or dissatisfied parties. These 
"Award Challenge" cases form a larger 

cont'd on page 2 
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percentage of the whole than in previ- growing complexity, and thelarger size does not necessarily arise from a 
ous years, as Chart A below illustrates. of claims and Awards make challenges greater anticipation of success in the 
In the 1990 survey, we noted that arbi- to arbitral determinations more likely courts. 
tration's predominance in this field, its than in the past. The increased flow 

CHART A 

Year 
No. of No. of No. of BD 
Cases Challenges Challenges 

Successful Collateral 
Challenges Attacks 

* Among the successful petitions was one vacatur which was reversed on appeal. 
** Numbers in parentheses represent full-year figures vs. those used in the Sept. 1990 article. 

As the chart shows, only 12 of the 
50 petitions to vacate met with success. 
One of those has since been reversed on 
appeal (Robbins v. PaineWebber, 4 
SAC 1 l(17)). Another involved vacat- 
ing a jury verdict, rather than an arbitra- 
tion Award (Clark v. MLPFS, 4 SAC 
4(13)), in order that arbitration might 
proceed. In a third, vacatur was 
deemed unnecessary, the Court opting 
instead merely to accord the procedural 
right sought by the petitioner (Brown v. 
Tavlor, 4 SAC lO(5)). 

On apercentage basis, broker chal- 
lenges to the arbitral decisions were 
slightly less of a contributing factor in 
1991 versus 1990. Twenty of the 50 
vacatur attempts were launched by the 
brokerage side (and 6 of the 12 success- 
ful petitions were broker-initiated). 
We use the term, "brokerage side," 
since 7 of the 20 vacatur attempts were 
carried forth by individual brokers, not 
brokerage firms. The remaining bro- 
ker-initiated petitions were distributed 
among 11 brokerage firms. Only Dean 
Witter Reynolds accounted for more 
than one Award challenge (DWR v. 
Bark, 4 SAC 7&8(13); Lee & Cho v. 

Thirteen of the petitions challenged 
New York-based Awards. The next 
three states in order were California (6), 
Florida (4), and Illinois (4). These four 
states led the list of active states, in 
SAC'S 1991 tabulation of Awards sta- 
tistics (See "State Chart," 4 SAC 5(2)), 
and accounted for about 55% of the 
Customer-Member (i.e., customer-ini- 
tiatedover $10,000) Awards issued. 
The distribution of vacaturs is spread 
among nine situs states and no more 
than two appear in any one state. 

Protesting the Award 

The objections to Awards in the 
1991 group of vacatur attempts are 
summarized in the "Bases for Vacatur 
Petitions," Chart B. In constructing the 
Chart, we accounted only for the major 
objections asserted, since some moving 
parties followed a "shotgun" approach. 
Still, in some cases, there is more than 
one objection listed on the Chart for a 
particular case. 

The objections are grouped into 
the legal categories forming the basis 
for the vacatur petition. In theory, only 
the four grounds for review listed in 
Section 10 of the Federal Arbitration 
\ct are available to petitioners. 

Wilko v. Swan, 346 U. S. 427,436-37 
(1953), and fleshed out by the Second 
Circuit in Bobker v. Merrill Lvnch, 808 
F.2d 930 (1986), is accepted today by 
most of the federal circuits as an addi- 
tional ground for vacatur. As described 
by the- Second Circuit, the "manifest 
disregard" concept demands the f ~ l -  
lowing elements: 

The error [of law] must have 
been obvious and capable of 
being readily and instantly 
perceived by the average per- 
son qualified to serve as an ar- 
bitrator. Moreover, the term 
'disregard' implied that the 
arbitrator appreciates the ex- 
istence of a clearly governing 
legal principle but decides to 
ignore or pay no attention to 
it .... The governing law al- 
leged to have been ignored by 
the arbitrators must be well 
defined, explicit, and clearly 
applicable. We are not at lib- 
erty to set aside an arbitration 
panel's award because of an 
arguable difference regarding 
the meaning or applicability 
of laws urged upon it. Id. at 
933-34. 
Arguments of constitutional di- 

mension, e.g., due process, are sepa- 
rately listed in the Chart, although a 

cont 'd on page 3 
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guarantee of fundamental fairness in 
the arbitration proceedings could le- 
gitimately be read into the four Section 
10 grounds. 

Collateral Challenges 
Finally, there is the collateral at- 

tack, a phenomenon of incidental crea- 
tion that grew out of 1988 amendments 
to the Federal Arbitration Act (1 SAC 
8(1)). When Section 16 of theFAA was 
enacted, Congress' presumed intent 
was to limit interlocutory appeals of 

court orders favoring arbitration to only 
those certified as significant and to 
provide for immediate appeals where 
arbitration is denied by a trial court. As 
a consequence, those compelled to 
arbitrate against their current will must 
generally await the outcome in arbitra- 
tion before final judgment on the court 
order is entered and an appeal becomes 
possible. 

While that, no doubt, eliminates a 
large number of potential appeals, it 

CHART B 

also has the unfortunate effect of pro- 
viding grounds for appeal that could 
result in vacatur of the arbitration 
Award, despite the absence of any defi- 
ciencies in the arbitration proceedings. 
In one of the cases surveyed, for ex- 
ample, an arbitration which followed a 
court's order to arbitrate all of the 
Claimant's allegations was subse- 
quently nullified and the Award va- 
cated, when an appellate court found 
that the federal securities law claims 
should not have been arbitrated 

cont'd on page 4 

ses Vaca ases) 
Applicable 

Law 
Objection 
Asserted 

FAA 5 10(a) 

FAA 5 10(b) 

FAA $lO(c) 

FAA 5 10(d) 

Fraud & Undue Means 

Evident Partiality1 Bias 

Arbitrator   is conduct' 

Exceeding Powers 

Constitutional 

Case Law 

FAA $16 

Due Process 

Manifest Disregard 

Collateral ~ t t a c k ~  

Incidence of Moving Party* 
Objection B/D Non-B/D 

5 111 411 

'arty" indicate, first, the number of times the objection was made and, 
bllowing the slash, the number of times the objection was successfully asserted. Example:  on-B/D's made "manifesl 
iisregard" objections in 9 cases and in 3 instances the objection was successfully asserted. 

Subcategories: 
1) "Arbitrator h.lisconduct" - bases for objections in this category relate to evidentiary rulings by the Arbitrators (511), 
.efusals to postpone scheduled hearing dates (7/1), claims of inadequate discovery (410) and alleged witness perjury (21 
1). 

I) "Exceeding Powers" - bases for objections in this category relate to the particular relief granted in the Award (613), the 
5-year eligibility rule (110), and failure to follow the terms of the agreement (312). 

!) "Manifest Disregard" - bases for objections in this category relate to Arbitrators' failure to award requested relief 
xovided by statute (512), liability (or non-liability) protests (310), and unexplained damage awards (310). 

I.) "Collateral Attacks" - bases for objections in this category relate to purported procedural errors in the pre-arbitration1 
rial phase (110), Rule 15~2-2 objections (212) and incorrect orders to compel arbitration (210). 

Vote: There were four jurisdictional dismissals of petitions initiated by "Non-BID'S," where the Court did not reach thc 
nerits of the petition. Two of these were based on the lack of federal jurisdiction and two petitions were ruled untimel: 
Yed. 
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(Wie~king v. Prudential Securities, 
"Articles & Cases," this issue). Noth- 
ing was wrong with the arbitration 
decision in that case; but, the portion 
relating to the federal securities claims 
could not stand, in light of the Sixth 
Circuit's ruling. 

Collateral attacks are worrisome 
for their potential to expand the very 
limited bases upon which arbitration 
Awards may be vacated. In theory, any 
appealable issue that, differently de- 
cided by the trial court that ordered 
arbitration, would have altered whether 
and how the order issued is now 
grounds to vacate. One attempt that 
failed, but which illustrates the point, 
occurred in Gargallo v. Ouick & Reilly, 
4 SAC 3(13). There, petitioner ob- 
jected to a late Answer by defendant in 
the original litigation. If granted, the 
ruling might have defaulted defendants 
and cast aside the arbitration Award as 
anullity. In another New York case, the 
objection in post-Award proceedings 
was to the point size of the type used in 
the arbitration agreement (Shearson v. 
Tamary, 4 SAC 6(17)). 

Happily, collateral attacks have 
not comprised a large percentage of the 
Award challenges in our surveys. 
Charts A & B both indicate that collat- 
eral attacks have a relatively high rate 
of success for moving parties and they 
could easily be more plentiful. The 
potential, then, for this type of Award 
challenge to compromise the principle 
of finality is fearsome. 

Exceeding Powers 
Among the statutory grounds for 

vacatur, objections based upon Arbitra- 
tors exceeding their powers demon- 
strated considerable potency. Section 
10(d) of the FAA permits vacatur of an 
Award, "[wlhere the arbitrators ex- 
ceeded their powers, or so imperfectly 
executed them that a mutual, final, and 
definite award upon the subject matter 
submitted was not made." The "Ex- 
ceeding Powers" provision seeks to 
prevent Arbitrators from deciding mat- 
ters not submitted to them or from 
awarding relief not contemplated by 
the agreement between the parties. 

4 

With the ongoing controversy over 
the extent of Arbitrators' ability to 
award extraordinary relief, particularly 
in the form of punitive damages or 
attorney fees, it is not surprising that 
many post-Award battles concentrated 
on this FAA passage. As might be 
expected, broker-dealers asserted this 
provision more frequently than inves- 
tors, in an effort to combat punitive 
damage and attorney fee assessments. 
One investor unsuccessfully tried a 
similar challenge to the Arbitrators' 
authority to award attorney fees, when 
he was ordered to pay the Respondent 
broker's attorney fees following dis- 
missal of his claims (Apollo v. 
Rokopoulos, 4 SAC 7&8(12)). 

Arbitrator Bias 
Yielding no benefits to moving 

parties in post-Award proceedings 
were attempts to demonstrate "evident 
partiality" or Arbitrator bias. The 
Arbitrator is perhaps a natural target of 
the disgruntled vanquished in the post- 
Award period; there is undeniably a di- 
rect correlation between the Arbitra- 
tor's role and the unsatisfactory result. 
The claiming customer may be the most 
likely to suspect bias and to take this ap- 
proach, because of the still-prevalent 
perception of many that SRO arbitra- 
tion favors the industry. 

The statistics demonstrate, 
though, that imputing an ulterior and 
improper motive to the Arbitrator's 
conclusions, in an effort to impugn the 
Award, is rarely a fruitful effort. Not 
one application, based on allegations 
against one or more of the Arbitrators, 
met with success. In one case, the 
allegation of bias was predicated upon 
the fact that an Arbitrator maintained an 
account with Fidelity and Respon- 
dent's expert was a manager of aFidel- 
ity office (Covwla v. Chas. Schwab, 4 
SAC lO(5)). 

Another's allegation of bias was 
essentially based upon the premise that 
the Arbitrators evidenced partiality 
because they did not like Claimant's 
lawyer or his conduct at hearing - a 
dangerous precedent, had it been en- 
dorsed. The Court rejected the allega- 

tions, underscoring the distinction be- 
tween displeasure with counsel and ' -2 
prejudice against his client. If there 

1 

J) 

were "hard feelings," ruled the Court, 
they did not constitute partiality or 
prejudice against the client 
Chocolate v. Salomon. Inc., 4 SAC 
W4)). 

Disclosure is critical when a po- 
tential conflict may have substance. In 
Ackerberg v. P i ~ e r  Jaffray & Hop- 
&, 4 SAC 4(11). Here, Piper chal- 
lenged a AAA Award, which included 
$75,000 in punitive damages (SAC ID 
#9007055), arguing that one of the 
Arbitrators, an attorney, represented a 
party in unrelated litigation involving 
PJ&H. Disclosure of this circumstance 
had been made early on, however, and 
no objection was voiced. That the 
conflict became more serious as the 
unrelated litigation progressed was a 
foreseeable possibility, said the Court. 
To prevail on a challenge of "evident 
partiality," a party must demonstrate 
"overt misconduct or disqualifying \ 

bias" of an undisclosed nature. ! 
I 

Misconduct - Postponements 
Allegations of Arbitrator miscon- 

duct are generally aimed at important 
arbitral rulings during the course of the 
proceeding. Section 10(c) of the FAA 
allows vacatur of an Award if "...the 
arbitrators were guilty of misconduct in 
refusing to postpone the hearing, upon 
sufficient cause shown, or in refusing to 
hear evidence pertinent and material to 
the controversy; or of any other misbe- 
havior by which the rights of any party 
have been prejudiced." 

Seven of the 18 vacatur attempts 
under this category were by brokerage 
Respondents, specifically asserting 
that they were improperly refused a 
valid postponement request. Several 
claimed that a material witness was 
unavailable on the scheduled hearing 
date or that counsel had conflicting 
commitments (LoPriore v. Stuart- 
James, 4 SAC 1 l(12); Q l e  v. Securi- 
ties USA, 4 SAC S(16); Schmidt v. 

/ 
PWI, 4 SAC 6(16)). One such claim - 
considered the due process implica- 

cont'd on page 5 
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tions of refusing to await the conclusion 
of criminal proceedings against the 
Respondent broker before proceeding 
with the arbitration (Robbins v. Thom- 
son McKinnon Secs, 4 SAC 4(16)). 
None of these objections passed muster 
with the courts. 

The most sensitive predicaments 
that arise with charges of "misconduct" 
for refusing a postponement concern 
requests for more time to retain coun- 
sel. The right to counsel is assured 
under SRO Rules. On the other hand, 
some Respondents will seek delay by 
extending the search for counsel. The 
prudent Arbitrator will usually allow 
sufficient time to parties who want 
counsel before standing fast on a sched- 
uled hearing date. In Martin v. Little, 4 
SAC 11(13), the Court found that the 
Respondent broker had had ample time 
to retain counsel, even though a last- 
minute settlement by the co-Respon- 
dent broker-dealer had changed his 
view of the need for an attorney. The 
opposite conclusion was reached in 
another case and the Award was va- 
cated (a, Linehan v. Wolff, infra). 

Evidently, the availability of an 
expert witness is not as critical. When 
Respondent's expert witness passed 
away shortly before hearing, the Arbi- 
trators in Lee & Cho v. DWR, deter- 
mined to proceed and refused a post- 
ponementrequest. Dean Witter won an 
initial round in the post-Award pro- 
ceedings, but on appeal the vacatur was 
reversed, 4 SAC 9(16). The Florida 
appellate court found that the lower 
court was influenced by facts intro- 
duced during the vacatur proceedings, 
which had not been before the Arbitra- 
tors. Given what the Arbitrators knew, 
said the Court in Lee & Cho, there was 
no "abuse of discretion" or "miscon- 
duct." 

The Lee & Cho ruling supplies 
interesting insight into the judicial per- 
spective on arbitral determinations. 
Where the "upon sufficient cause 
shown" test for apostponement was not 
met before the Arbitrators, later prof- 
fers of evidence were not acceptable. 
Treating objections not made as waived 

and evidence not offered as excluded is 
a common appellate posture regarding 
trial procedure. Introduced into arbi- 
tration, the approach may mean that 
lawyers will become more sensitive to 
"protecting the record" in arbitration. 
This would not seem a welcome devel- 
opment, but practitioners will have to 
regard the fact that failure to object 
during the arbitration has been used in 
post-Award proceedings to uphold a 
punitive damage award (DWR v. Bork, 
4 SAC 7&8(13)) and to approve the 
arbitral assessment of attorney fees 
(Apollo v. Rokopoulos, 4 SAC 
7&8(12)). 

Misconduct - Evidence 
The second portion of FAA, Sec- 

tion 10(c), the "Pertinent & Material 
Evidence" clause, requires Arbitrators 
to avoid evidentiary rulings which are 
so clearly wrong and so important to a 
party's case that the exclusion amounts 
to "misbehavior." The bulk of the chal- 
lenges in this category were initiated by 
investors ("non-BD's"). There were 
eight instances where Claimants ar- 
gued that evidence denied to them in 
discovery or refused at hearing materi- 
ally prejudiced the outcome. Only one 
of these challenges drew a vacatur rul- 
ing from the court (Robbins v. PWL 4 
SAC 2(15)). That ruling was subse- 
quently reversed on appeal to the Elev- 
enth Circuit (Robbins v. PWI, 4 SAC 
1 l(17)). 

Such challenges to Arbitrators' 
rulings on evidence during the course 
of the proceedings are generally met 
with a skeptical eye by the courts. 
Petitioners are often seen by the re- 
viewing courts as seeking a de novo 
review of the case or trying to cast 
possible errors as matters for judicial 
scrutiny. As the Court stated in Sebbag 
v. Shearson, Fed. Sec. L. Rep. (CCH) 
995,775 (SDNY, 1991), its proper 
function is not "to review each eviden- 
tiary ruling of the arbitrators, and deter- 
mine whether we agree with it. Rather, 
this Court must look at the proceedings 
as a whole, and determine whether or 
not petitioner was afforded a fair hear- 
ing." 

Allegations of perjury place a re- 
verse spin on the "pertinent and mate- 
rial evidence" clause by arguing that 
the presence of tainted evidence mate- 
rially affected the Arbitrators' deci- 
sion. In one case (Coppola v. Chas. 
Schwab, 4 SAC 10(5)), the general 
charge of perjury was asserted against 
Respondent's defenses and testimony; 
but the Court found no "clear evidence" 
to support the allegations. In Drexel 
Burnham 1,ambert v. Lane, 4 SAC 
3(12), the Court responded similarly to 
charges that 3 of DBL's witnesses per- 
jured themselves. Evidence of perjury, 
it stated, may warrant vacatur of an 
arbitration Award, but the perjury must 
be intentional and material and "it must 
be shown that such evidence [of the 
perjury] could not have been available 
by diligent efforts at the time of the 
hearing." 

Somewhat disturbing is an appar- 
ent willingness on the part of courts, 
faced with "pertinent and material evi- 
dence" objections, to equate discovery 
request refusals with evidentiary rul- 
ings excluding evidence. No court has 
decided that denial of a discovery re- 
quest in arbitration deprived a party of 
evidence so material to the case as to 
warrant vacatur. Still, several courts 
have entertained objections asserting 
just that without distinguishing be- 
tween discoverability and the admissi- 
bility of evidence (e.g., Berlacher v. 
PaineWebber, supra, (request for order 
tickets and post-hearing briefs); Qg- 
pola v. Chas. Schwab, supra, (request 
for telephone records and appearance 
of Schwab personnel); Merrill Lynch 
Futures v. Gousios, 4 SAC 4(16), 
(production of "material documents" 
from ML Futures)). 

Formal discovery in securities 
arbitration is a relatively new concept 
and one that was conceived as pur- 
posely limited. No record is kept of pre- 
hearing conference~; the rulings are 
often verbal or hurriedly composed. 
The procedures rely a great deal still on 
voluntary cooperation and "self-help." 
If the discovery process is to become 
another area for judicial review, the 

cont'd on page 6 
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