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Recent Background 
At the March 17 hearings to review 

the securities arbitration process, Con- 
gressman Barney Frank (D-MA), the 
Ranking Member of the House Finan- 
cial Services Committee (HSFC) was 
on the attack. Primarily responsible for 
arranging the afternoon session before 
the HFSC's Subcommittee on Capital 
Markets, Insurance, and Government- 
Sponsored Enterprises, Rep. Frank fo- 
cused on the "mandatory" nature of the 
securities arbitrativn cvmpact between 
customer and broker-dealer, but the 
March 17 hearings revealed three maj or 
policy points at issue. 

Those policy points arise in differ- 
ent ways in the securities arbitration 
dialogue, but they are basically this: (1) 
Should brokerage customers be com- 
pelled by pre-dispute contractual con- 
sent to arbitrate their disputes or should 
the arbitration option be "voluntary"? 
(2) If mandatory arbitration remains, 
should NASD and the other SROs be 
the arbitration providers for investor 
disputcs or should somc indcpcndcnt 
organization take control of the pro- 
cess? (3) If the SROs remain, should 
their panel composition rules be altered 
to eliminate the Non-Public (aka Indus- 
try or Securities) Arbitrator? The focus 
of this article falls upon the final policy 
question. 

Testifying before the Subcommit- 
tee was a representational assemblage 

ofthe most visible contingents in secu- 
rities arbitration. Advocates for the 
investorappearedinthe form ofDaniel 
Solin, an independent voice, who rep- 
resents Claimants and has written a 
book about securities arbitration ("Does 
Your Broker Owe You Money?"); 
Rosemary Shockman, President ofthe 
Public Investors Arbitration Bar Asso- 
ciation; and a state securities represen- 
tative, Secretary of the Massachusetts 
Commonwealth, William Francis 
Galvin. 

Notably, PIABA chooses to work 
within the arbitration system. Messrs. 
Galvin and Solin find it irredeemably 
tainted. Ms. Shockman complained 
about a number of aspects of the pro- 
cess that require improvement. She 
singled out the New York Stock Ex- 
change program on issues of delay and 
fairness, lamenting that, for the time 
being, investors are left with only one 
forum they can practicably choose to 
use. At that juncture, she might have 
joined the NASAA camp and argued 
for an "indcpcndcnt" forum. Instcad, 
Ms. Shockman gave neither support to 
the Franks position that arbitration 
should be voluntary, nor aid to the 
Galvin-NASAA position that NASD 
and NYSE can never be perceived as 
fair arbitration providers. 

Ms. Shockman and SIA President 
Mark Lackritz, who testified in gen- 
eral support of SRO arbitration, sparred 
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on the "insider" issue of whether SRO 
arbitration Panels should include an 
Industry Arbitrator. It is important to 
note that these two spokespeople for 
the very divergent factions of Claimant 
and Respondent in securities arbitra- 
tion did not differ seriously on the 
dangers of Award explanations, the 
inequity of binding investors to arbi- 
tration before a dispute arises, or, quite 
surprisingly, the structural biases of 
permitting a SRO forum. The flashpoint 
ofconflict- anditwas PIABA's choice 
i s  thc usc ofnon-public arbitrators on 
the three-person SRO panels. 

Ms. Shockman maintained that 
public investors entering arbitration are 
facedwith the fear of partiality as soon 
as they enter the hearing room and 
confront an Arbitrator from the indus- 
try side. Moreover, that arbitrator, 
inculcatedin the practices of the indus- 
try and beholden to an employer, in 
many instances, which is profiting from 
the practices at issue in the instant 
arbitration, are likely to interpret the 
activity in the context of those prac- 
tices, instead of applying SRO and 
SEC Rules or state requirements. 
PIABA challenges as untrue and un- 
necessary the response that Industry 
Arbitrators are valuable for the knowl- 
edge and experience that they bring to 
the Panel. 

Mr. Lackritz argues that the Indus- 
try Arbitrator reduces hearing time and 
adds value to the Panels of arbitrators 
because ufhislher knuwledge ufindus- 
try practices and products. If having 
one "industry" neutral on the Panel 

creates a bias, then, rhetorically speak- 
ing, having two Public Arbitrators on 
the Panel argues even more strongly 
for the same consequence, but in the 
opposite way. Industry Arbitrators help 
achieve the right result and in less time. 

Non-Public Arbitrator Imwact 
Available Measuring Rods 

Does the Industry Arbitrator (the 
Non-Public Arbitrator, following 
NASD nomenclature) have a measur- 
able effect on the decisions reached by 
thc Pancls on which thcy scrvc? Ccr- 
tainly s h e  does, just as every voting 
member of a body has an impact. Do 
these Arbitrators have an undue impact 
on the arbitral decision because they 
occupy a superior position afforded by 
greaterknowledge andexperience, such 
that Public Arbitrators are cowed into 
agreement? If so, is that prerogative of 
influence lending to abuses that tip the 
fairness scales in SRO arbitration and 
can this "bias-tipping" influence be 
measured by reviewing past Awards? 

Several hundred Awards each year 
a b o u t  15-20% of the total number of 
the Awards that decide customer-initi- 
ated disputes - are decided by sole 
Public Arbitrators. The Public Arbi- 
trator in these cases is free from any 
influence, whether salutary or corrupt- 
ing, that aNon-Public colleague might 
apply. These Small-Claims disputes 
are not unlike their larger Customer- 
Member counterparts (claims $25,000 
and more) in terms ofthe factual nature 
uf the dispute and, su, une might rea- 
sonably expect similar outcome per- 
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