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Seeking Expungement Relief 
Under NASD Rule 2130 

An Examination ofpost-2130 Arbitration Awards 

Introduction 
As with transactions on the stock 

market, individual arbitration Awards 
taken individually reveal little, but taken 
collectively they signal trends and pat- 
terns that can be useful in determining 
risk and likely outcomes. We review 
the Awards with this in mind when 
questions arise about the impact of rule 
changes or other material factors af- 
fecting the arbitration "market." In this 
article, we use SAC's Award Database 
to examine the initial signs of change in 
securities arbitration's dynamics under 
the tightened regulatory regime for 
qualifying expungement orders. 

In his lead article for SAC's June 
2005 edition, "Expungement of Cus- 
tomer Claims" (2005 SAC, No. 5), 
Roger D. Mellem reviewed the history 
of the Central Registration 1)epository 
(CRD) since its launch in 1981 . He did 
a superb job of describing the NASD 
Moratorium on arbitral-ordered 
expungementrelief, which was imposed 
in January 1999, the various Notices to 
Members that have issued on the sub- 
ject (e.g., NTMs 99-09 & 99-90), and 
the recent promulgation ofNASD Rule 
2130. Mr. Mellem examined the prob- 
able ramifications of new Rule 2130 
withits requirements ofaffirmative find- 
ings by arbitrators and NASD partici- 
pation in post-Award confirmation pro- 
ceedings. 

Expungement orders have not al- 
ways been around. In the 1990s CRD 
increasingly expanded the nature of the 
information it stores about securities 
brokers - from untested letters of com- 
plaint and employer allegations to dis- 

ciplinary investigations and actions. 
The increased ease of public access to 
this information has also elevated bro- 
kers' concerns about the breadth and 
accuracy of CRD information. Await- 
ing approval at the SEC is a proposal 
that would expand disclosure of a 
broker's record through Broker-Check 
and make it immediately available to 
the public customer with a couple of 
online clicks. (See SR-NASD-2005- 
168). 

Exwungement & Arbitration 
in the 90s 

The first reference we can find to 
an expungement order in an arbitration 
Award goes back to 1994, Sadler v. 
Nesson, NASD ID #93-00154 (Los 
Angeles, 3/1/94), a case dealing with a 
money market account, where the claim 
was dismissed for failure to obey a 
discovery order. The attorney who 
obtained the expungement order from 
the Panel was John P. Cione, who to- 
day maintains a practice in Southern 
California and who was a long-time 
Compliance Chief for Blyth Eastman 
Dillon. In total, there have been about 
3,000 Awards containing expungement 
orders issued from 1994 to date. About 
1,600 occurred in connection with a 
settlement and a stipulation between 
customers and broker-dealers to ex- 
punge a broker's record. 

Just three of those expungement 
orders issued in 1994, another ten is- 
sued in 1995, and only about 250 is- 
sued before the NASD imposed its 
Moratorium in January 1999. The first 
expungement order we can find that 
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issued in connection with a settlement 
of a customer claim was contained in a 
Stipulated Award that issued in 1997, 
Fusco v. William Blair & Co., NASD 
ID #96-0525 1 (Tampa, FL, 1111 8/97). 
The attorney representing William Blair 
and its broker in that case was Lisa 
Aidlin, Sonnenschein Nath, Chicago. 
The next Stipulated Settlement Award 
was issuedin 1998, where, again, John 
P. Cione is listed as counsel, but this 
time Mr. Cione represented the Claim- 
ants (Franklin v. Merrill Lynch,NASD 
ID #96-04474 (NYC, 2/11/98)). By 
the time of the NASD Moratorium and 
the issuance of NASD NTM 99-09, 
abouta score of such StipulatedAwards 
had been rendered. 

Exwungement & Arbitration 
Post-2000 

Expungement by stipulation is a 
relatively recent phenomenon, in terms 
of its impact on the process andregula- 
tory recordkeeping. Things really 
startedto gainmomentum in 2003 and, 
by 2004, the 550-plus Stipulated 
Awards issued by NASD and NYSE 
arbitrators constituted more than 15% 
of the approximately 3,600 NASD- 
NYSE Awards issued during that year. 
For the first eight months of 2005, the 
pace has continued to quicken, so that 
more stipulated expungements have 
been recorded in that timeframe than in 
all of 2004. Expungement, because of 
the major impact customer-complaint 
datacanhave on abroker's career- and 
the accessibility of that data to public 
view - has becvme a familiar element 
in mediation discussions and settle- 

ment negotiations relating to securities 
arbitration. 

Requests for expungement relief 
also continue commonly to appear in 
counterclaims and answers submitted 
by Respondents, particularly when the 
broker is named as a Respondent. 
Expungement relief was requested in 
some 1,300 decided cases in 2004 and 
that same pace has been maintained 
thus far when one views the NASD 
Awards issued through August 2005. 
Arbitrators arc granting cxpungcmcnt, 
pursuant toNASD NTM 99-09 and 99- 
90, not only pursuant to stipulations by 
the parties, but after merits hearings as 
well. We recorded about 300 such 
"merits" expungement orders in 2004 
(i.e., 8-9%) and another 200-plus 
through August 2005. 

Clearly, the impact of CRD dis- 
closures has assumed an integral and 
important role in the dynamics of set- 
tling or trying arbitration disputes with 
securities customers. Clearly, too, hun- 
dreds of brokers each year are cur- 
rently able to seek and can realistically 
obtain effective relief when, as hap- 
pens, their CRD records are besmirched 
by the exaggerated or false allegations 
of disgruntled customers. There are 
abuses that have arisen, however, lead- 
ing to charges that brokers were "pur- 
chasing" clean CRDs with settlement 
payments. NASD Rule 2 130 and other 
recent drum-beating pronouncements 
by NASD Regulation (e.g., NTM 04- 
43) have targeted thvse perceived 
abuses. 
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