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Disclaimer

This presentation is © 2014 Securities Arbitration Commentator, Inc. All rights 
reserved.  No part of this document may be reproduced, transmitted or otherwise 
distributed in any form or by any means, electronic or mechanical, including by 
photocopying, facsimile transmission, recording, rekeying or using any information 
storage and retrieval system, without written permission from the Securities 
Arbitration Commentator, Inc.  Any reproduction, transmission or distribution of 
this form or any of the material herein is prohibited and is in violation of US and 
international law.  Securities Arbitration Commentator, Inc. expressly disclaims any 
liability in connection with use of this presentation or its contents by any third 
party. 

The views expressed by panelists in this webcast are not necessarily those of 
Securities Arbitration Commentator, Inc. The Securities Arbitration Commentator, 
Inc. assumes no responsibility for the content and materials presented by speakers 
during the webcast.  So there.
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• Predispute arbitration agreements (“PDAAs”) have been widely used 
in investor-broker contracts for decades.  

• Dodd-Frank section 921 authorizes the SEC to ban, or impose 
conditions or limitations on use of PDAAs in customer-broker 
agreements if the SEC “finds that such prohibition, imposition of 
conditions, or limitations are in the public interest and for the 
protection of investors.”

• In this fast-paced podcast, practitioners in the securities arbitration 
field will discuss what might happen if the SEC were to ban PDAAs in 
customer-broker contracts. 

Introduction
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What we will be discussing

What will happen to the 
FINRA arbitration forum?

What changes would 
FINRA need to make?  

Will investors chose 
arbitration anyway?  The 

securities industry?

Will FINRA Rule 12200, 
which gives customers 

the right to require 
arbitration of disputes 

with their broker, survive?  

Would FINRA still try to 
govern the content and 
placement of arbitration 

clauses? 
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•Background on Dodd-Frank and customer arbitration

•Reactions

•Whither the FINRA arbitration forum?

•Where will we be 5 years from now? 

Discussion topics
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• What does Dodd-Frank provide?

• Must the SEC do a study first?

• Could a ban be retroactive?

Background on Dodd-Frank and customer 
arbitration
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•Amends the Securities Exchange Act of 1934 and the 
Investment Advisers Act of 1940 to authorize but not 
require the SEC to:

• limit or prohibit use of pre-dispute arbitration agreements (PDAAs) arising 
under the Federal securities laws, the rules and regulations thereunder, or the 
rules of a self-regulatory organization 

• “if it finds that such prohibition, imposition of conditions, or limitations are in 
the public interest and for the protection of investors”

Dodd-Frank Section 921(a)
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• Would customers use arbitration on a voluntary post-
dispute basis?

• Would the securities industry use arbitration on a 
voluntary post-dispute basis?  Does it depend on the size 
of the claim?

• Is litigation really that bad?

Reactions
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• Would the FINRA forum survive?  What changes would be 
needed?

• Would Rule 12200 (allowing investors to require brokers 
to arbitrate) survive? Should it?

• If mandatory PDAAs are banned in customer contracts, 
what happens to FINRA Rule 2268 (governing content and 
placement of arbitration clauses)?

Whither the FINRA arbitration forum?
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Rule 12200. Arbitration Under an Arbitration Agreement or the Rules of 
FINRA

Parties must arbitrate a dispute under the Code if:

• Arbitration under the Code is either:

(1) Required by a written agreement, or

(2) Requested by the customer;

• The dispute is between a customer and a member or associated person of 
a member; and

• The dispute arises in connection with the business activities of the member 
or the associated person, except disputes involving the insurance business 
activities of a member that is also an insurance company.

FINRA Rule 12200
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Rule 2268. Requirements When Using Predispute Arbitration 
Agreements for Customer Accounts

(a) Any predispute arbitration clause shall be highlighted and shall be 
immediately preceded by the following language in outline form.

“This agreement contains a predispute arbitration clause. By signing an 
arbitration agreement the parties agree as follows…. [Miranda Warning]”

(b)(1) In any agreement containing a predispute arbitration agreement, 
there shall be a highlighted statement immediately preceding any 
signature line or other place for indicating agreement that states that the 
agreement contains a predispute arbitration clause. The statement shall 
also indicate at what page and paragraph the arbitration clause is located.

FINRA Rule 2268
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(d) No predispute arbitration agreement shall include any 
condition that:

(1) limits or contradicts the rules of any self-regulatory 
organization;

(2) limits the ability of a party to file any claim in arbitration;

(3) limits the ability of a party to file any claim in court 
permitted to be filed in court under the rules of the forums in 
which a claim may be filed under the agreement;

(4) limits the ability of arbitrators to make any award.

FINRA Rule 2268 (continued)
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The panelists’ predictions for the future…

• Michael Alford

• Melanie Cherdack

• David Robbins

• George Friedman

Where will we be 5 years from now?
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• Concluding Remarks

• Don’t forget to follow us on Twitter @SACDispRes

• Also follow George Friedman @GFriedmanADR

• Be sure to look for our next podcast coming later this fall. 

Conclusion
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Thank you for attending.

Please visit our Website at 
www.sacarbitration.com to 

see additional program 
offerings
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